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1. Tax Controversies

1.1 Tax Controversies in this Jurisdiction
The majority of tax controversies in Brazil arise from misin-
terpretation of, or resistance from public entities in complying 
with, the constitutional principles, most notably the princi-
ple of legality, which states that taxes can only be created (or 
increased) through laws enacted by the legislative branch.

Brazil’s Constitution establishes the Brazilian tax system guide-
lines, which divide the power to levy taxes among the federal, 
state and, local governments based on certain triggering events 
that occur in the territories. The Brazilian Federal Constitution 
also states several principles to control and mitigate the power 
given to all the quoted public entities.

These guidelines are complemented by federal laws such as the 
National Tax Code and Supplementary, which are enforced 
throughout the entire Brazilian territory. Completing the tax 
legislation, the federal, state and municipal governments may 
also issue laws enacting tax obligations on activities carried out 
in their area. 

The fact that Brazil has 27 states, more than 5,500 municipali-
ties, and approximately 200 million inhabitants demonstrates 
the complexity of these systems.

Most commonly, tax controversies arise after a tax authority 
confirms inconsistencies during a tax audit proceeding, which 
can confirm the previous assessments presented by a taxpayer 
or even be initiated as a random check of the self-assessments 
and reassessments submitted by taxpayers.

Considering the volume of tax legislation, and the frequent tax-
payer uncertainty about its interpretation, the other usual way 
that controversies arise is through lawsuits lodged by taxpayers 
to clarify and protect themselves in advance, ensuring the pro-
tection of taxpayers’ constitutional rights.

1.2 Causes of Tax Controversies
According to the Brazilian Federal Revenue authorities and Fed-
eral Prosecutors’ reports, the cause of most federal tax contro-
versies, corresponding to a significant percentage of the approx-
imately BRL2.2 trillion involved in tax-related litigation, are:

• corporate income taxes: 
(a) corporate income tax (IRPJ);
(b)  social contribution on net income (CSLL); and
(c)  taxes on revenues; 

• contribution for the social integration programme (PIS); 
and 

• contribution for social security financing (COFINS).

The state tax that causes the most tax controversies is the value-
added tax on sales and services (ICMS), which is of particular 
relevance in states where industrial and commercial develop-
ment is more developed, such as São Paulo and Rio de Janei-
ro, where the value of judicial litigation alone is estimated at 
approximately BRL312 billion and BRL12 billion, respectively.

The most relevant municipal tax is the service tax (ISS), which 
is also responsible for a considerable amount of administrative 
and judicial litigation in regional courts.

Recently, there has been a focus on disputes between taxpayers 
and tax authorities regarding the compensation of credits aimed 
at reducing tax burdens in industrial, commercial and services 
operations. Tax authorities have already indicated their con-
cern with this situation and are conducting specific tax audits 
to identify and assess these controversial credits.

Taxpayers’ attention should be on the documentary evidence 
of their operations and taxable events. Bearing in mind that 
the most relevant tax issues tend to be analysed by the superior 
courts in taxpayer proceedings with binding effects, the evi-
dence is the best way to support a specific case for a favourable 
judgment. Therefore, it is essential to review internal proceed-
ings, documentation, invoices, and contracts to ensure that they 
are in line with the tax legislation.

1.3 Avoidance of Tax Controversies
The possibility of tax controversy is mitigated by compliance 
with the Brazilian tax system rules, which requires the assistance 
of a qualified accounting counsel and advice from a tax special-
ist to prevent liabilities.

However, the highly regulated and complex environment of the 
Brazilian tax system will probably expose companies to many 
factors that affect the tax risks. Such risks include the frequency 
of tax audits performed by federal, state and municipal authori-
ties (eg, a company can be audited by the relevant authorities 
more than once during the statute of limitations), the high pen-
alties and high interest charges in the case of non-compliance, 
and an enforcement process that is difficult to predict.

Another way to avoid further controversies regarding an admin-
istrative proceeding or following a tax audit, and to prevent the 
filing of a tax enforcement action with the respective seizure of 
assets, is to respond within 30 days of the final decision in the 
administrative proceeding.

1.4 Efforts to Combat Tax Avoidance
Brazil has not signed the Multilateral Convention to Implement 
Tax Treaty-Related Measures to Prevent Base Erosion and Profit 
Shifting (MLI) and has chosen to negotiate specific changes to 
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double tax Treaties bilaterally. In this context, the first treaty 
modified to incorporate limitation-of-benefits (LOB) and anti-
avoidance clauses was the treaty signed with Argentina. The 
LOB and anti-avoidance terms were also included in recently 
signed double tax treaties with Singapore and Switzerland but 
have not yet been enforced.

From an international perspective, it is worth mentioning that 
Brazilian transfer pricing rules were adopted in Brazil in 1996. 
The conciliation of Brazilian transfer pricing rules with inter-
nationally accepted transfer pricing methods became one of the 
biggest challenges faced by multinational enterprises in Brazil. 
The difficulties relate mainly to the deviation of the Brazilian 
rules from the OECD’s Transfer Pricing Guidelines for Multi-
national Enterprises and Tax Administrations. Regarding such 
variations, it should be noted that there is no leeway for advance 
pricing agreements (APAs) under the Brazilian transfer pricing 
legislation, and that Brazilian law has adopted fixed margins 
for the various methods, regardless of the nature of the tax-
payer’s business, industry or role in the transaction (ie, there is 
no functional analysis). The law provides that the Minister of 
Finance may establish other statutory margins for each industry 
to determine the parameter-price in controlled transactions.

Cross-border transactions carried out by legal entities incorpo-
rated in Brazil are subject to transfer pricing controls when they 
are entered into with related parties, or with parties located in 
low-tax jurisdictions or jurisdictions with underdeveloped tax 
regimes, irrespective of whether such parties qualify as associ-
ated enterprises. Brazilian transfer pricing rules do not apply to 
cross-border payments of trademark or patent royalties, or fees 
payable as compensation for the transfer of technology, or the 
rendering of technical, administrative or scientific assistance 
services with a transfer of technology or know-how. Relevant 
agreements must be registered with the Brazilian Intellectual 
Property Agency and the Central Bank of Brazil.

The Brazilian tax system has a general anti-avoidance rule under 
Article 116, sole paragraph, of the Brazilian Tax Code (CTN), 
which authorises tax authorities to disregard the formal aspects 
of a transaction and analyse only its economic substance for 
taxation purposes (substance over form). This rule lacks further 
regulation and, therefore, could, in theory, be unenforceable. 

However, Brazilian Tax Authorities have been using Article 
116 to assess taxpayers, using the substance over form concept 
and also the “abuse of law” and “sham” concepts contained 
within the Civil Code. This issue has been discussed at Brazil-
ian administrative tax court, on a case-by-case basis, and those 
transactions considered to lack “business purpose” are generally 
punished by the tax authorities with a tax assessment and notice 

of infraction demanding the payment of applicable taxes plus 
a higher fine of 150% (instead of the general penalty of 75%).

1.5 Additional Tax Assessments
Brazilian additional tax assessment occurs when a tax self-
assessment is partially paid, or when it does not reflect the entire 
tax obligation. When tax authorities confirm such a situation, 
an additional tax assessment is issued in the form of an infrac-
tion notice.

If a taxpayer does not recognise such an additional assessment, 
it is possible to file a defence to that infraction notice, stating the 
reasons why the notice should be cancelled and then officially 
commencing litigation in a tax administrative court.

This administrative proceeding does not require any payment 
or guarantee. However, if the taxpayer chooses to litigate in a 
judicial court, a judge may require a guarantee to discuss such 
a matter in court and stop any further execution by the tax 
administration.

Tax authorities may also file additional tax claims involving 
taxes that were not declared or were declared and not paid by 
a taxpayer. Such lawsuits may also impose aggravated penalties 
when a tax authority deems a taxpayer’s conduct to be fraudu-
lent. These situations usually lead to a criminal investigation.

1.6 Possible Impact of COVID-19 on Tax 
Controversies
The first impact of COVID-19 on all pending controversies, 
not only on tax litigation, was the suspension of all procedural 
terms by the National Council of Justice (CNJ). Most of the 
state-level courts followed the CNJ directive and also suspended 
their procedural terms.

To establish general standards of conduct to contain the spread 
of COVID-19, persons and entities that may face, or are already 
facing, disputes (including those that will inevitably result from 
the current scenario) keep track of the resolutions that have 
been issued by the courts and administrative courts.

Another significant impact was the increasing use of virtual 
judgment session. As an example, the Supreme Court is judg-
ing important matters virtually, respecting the social distancing 
and the health of the judges without the full interruption of all 
judicial activity.

Most of the state courts are also adopting virtual judgment pro-
cedures and virtual hearings.

It is possible to observe solutions more favourable to the state 
to matters argued as a response to the COVID-19 pandemic, 
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such as tax deferrals not established in the current legislation. 
This kind of claim was used based on the reduction of com-
mercial activity to maintain job positions. Still, the judiciary 
is ruling in favour of the state and national government, due 
to the increased public expenditure caused by the COVID-19 
pandemic.

Brazil has not adopted measures to relieve payments of tax obli-
gations based on the existence of litigation. The rules adopted 
by Brazil are focused on the economic impact of the COVID-19 
pandemic, such as: 

• import tariffs for medical goods set at 0% until the end of 
December 2020;

• the tax on industrial products (IPI) lowered to 0% for medi-
cal goods and hospital supplies;

• deferral of the taxation system for small taxpayers (SIM-
PLES) for three months;

• deferral of the employer’s contribution to the unemploy-
ment severance fund (FGTS) due by legal entities for three 
months;

• the Brazilian Federal Revenue issuing new rules to simplify 
and expedite the customs clearance of imported goods 
related to Covid-19 treatment;

• certain tax liabilities and other charges being postponed, 
particularly for small businesses;

• deadline extension for the payment of some federal taxes 
from March and April to July and September 2020 (such as 
contributions for pensions and social assistance and social 
insurance);

• deadline extension from April to June for personal income 
tax declarations, with the payment postponed;

• deadline extension for the procedural acts with the Federal 
Revenue Service of Brazil; and

• extension, for 60 or 90 days, of the payment of state taxes.

In the authors’ opinion, it is unlikely that COVID-19 will impact 
on the results of pending cases. Still, the number of new judicial 
matters, presented by taxpayers arguing COVID-19 as a cause 
for tax reduction or exemption without specific legislation, may 
increase considerably. This situation will pressure the courts to 
rule in a position of increasing public expenditure, so it will 
probably impact the outcome of decisions.

The tax audits shouldn’t change, because the Brazilian Congress 
recently approved a bill to punish abuses of public servants, 
which gave a negative incentive to harsh tax audits.

In the authors’ opinion, the new ADR rule authorising the tax 
transactions may be a powerful solution during and after the 
pandemic. It represents a more effective and short term solution 
for tax litigation.

2. Tax Audits

2.1 Main Rules Determining Tax Audits
All Brazilian taxpayers are subject to tax audits by any pub-
lic entity within its correspondent jurisdiction (federal, state 
and municipal revenue services), but the criteria used to select 
which taxpayers will be investigated are not publicly known. 
Brazilian companies must maintain proper records of taxes paid 
for a minimum of six years, in case of a tax audit.

It is common for the tax authorities to audit companies or 
business sectors with relatively high income and net worth. In 
this context, tax authorities organise themselves into special-
ised groups considering specific industries or tax collection 
regimes that, in most cases, indicate high net worth companies 
and individuals.

In the federal area, for example, eight specialised Federal Rev-
enue Services are focused on specific groups, such as financial 
market companies and the international trade market, as the 
biggest taxpayers.

This specialisation is typical of states with a predominant indus-
try, such as in Rio de Janeiro, where there is a special state rev-
enue service group dedicated to specific industries, such as oil 
and gas and supermarkets.

2.2 Initiation and Duration of a Tax Audit
Generally, a tax audit can be initiated at any time, and does not 
have to be completed within a predetermined time.

The statute of limitations in Brazil for tax purposes is generally 
five years, beginning on the first day of the calendar year follow-
ing the year when the tax could have first been assessed (in prac-
tice, up to six years). A longer statute of limitation period applies 
for the severance pay indemnity fund (FGTS) (up to 30 years). 
During the statute of limitations, a company can be inspected 
by federal, state and municipal tax authorities even though an 
audit of a given tax or fiscal period might have already occurred.

The statute of limitations cannot prevent a tax audit from being 
initiated, which may take place after the limitation period is due, 
considering that a tax authority is not subject to any binding 
statute on this matter (ie, the statute cannot prevent a tax audit, 
but it can affect an eventual future tax claim).

Even though a certain tax period may have already been submit-
ted to inspection, a taxpayer can still be inspected and assessed 
by the tax authorities.
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2.3 Location and Procedure of Tax Audits
In Brazil, tax audits occur in the taxpayers’ premises if they 
concern taxes over products or goods, but they can also occur 
in a tax authority’s headquarters based on the information and 
assessments submitted by a taxpayer, which can be submitted 
in print or electronically.

Due to ancillary obligations, tax authorities already have access 
to most of the relevant tax information in digital form, which 
improves the efficiency of the system for reviewing taxpayer 
procedures.

2.4 Areas of Special Attention in Tax Audits
As stated in 2.1 Main Rules Determining Tax Audits, the tax 
administration tends to give special attention to the biggest tax-
payers, which can be high net worth companies or individuals. 
In the authors’ opinion, tax audits will focus primarily on the 
volume of transactions made by a taxpayer, and on any con-
tradictions of information presented to the revenue services.

2.5 Impact of Rules Concerning Cross-Border 
Exchanges of Information and Mutual Assistance 
Between Tax Authorities on Tax Audits
The Brazilian tax administration will pursue tax audits based on 
cross-border exchanges of information and mutual assistance 
between tax authorities, particularly where inconsistencies 
based on the database crosscheck are shown.

Brazil is a crucial participant in the global exchange of tax 
information, having adopted most of the OECD’s Global Forum 
standards, such as: 

• the US Foreign Account Compliance Act (FACTA); 
• the Multilateral Convention on Mutual Administrative 

Assistance in Tax Matters (MCMAA); 
• the Multilateral Competent Authorities Agreement for the 

Common Reporting Standard (MCAA CRS); 
• country-by-country Reporting (CbCR); 
• exchange of information regarding tax rulings; and 
• mandatory beneficial ownership reports for Brazilian indi-

viduals who are defined as the legal or factual controller of a 
legal entity.

Mutual assistance for tax audits is still not a reality in Brazil 
since most dispositions of such treaties, together with the model 
proposed by the OECD, are still under study by the Federal 
Revenue Service.

2.6 Strategic Points for Consideration During Tax 
Audits
The most important strategy, in the author’s view, is to anticipate 
possible liabilities with the aid of an accounting professional and 
a tax expert lawyer, in order to prevent future audits.

There have been substantial improvements in the efficiency 
and effectiveness of the Brazilian tax administration follow-
ing reforms taken over the past two decades, most notably the 
implementation of the Public System of Digital Bookkeeping 
programme (SPED). This implementation started in the middle 
of the past decade and comprised a broad framework of tax, 
commercial and operating data, organised in standard formats, 
which taxpayers must prepare and submit electronically to tax 
authorities.

SPED submissions are mandatory, irrespective of any related 
tax inspection. Depending on the file, an electronic filing must 
be made monthly, annually or even instantly, on a transac-
tion-by-transaction basis (which is the case of the electronic 
tax invoice (nota fiscal eletrônica – NF-e)).

In the course of a tax inspection, the Federal Revenue has unre-
stricted access to a taxpayer’s tax documents and bank details. 
Concerning this, there has been a discussion in case law about 
the legality of tax authorities obtaining bank data directly, which 
implied a breach of confidentiality. However, the Supreme Court 
has recently decided that the tax administration can collect this 
data directly, by asking the relevant financial institutions.

3. Administrative Litigation

3.1 Administrative Claim Phase
Tax disputes in Brazil may take place in the administrative or 
judicial area, but taxpayers are not required to pay a disputed 
tax before the start of administrative proceedings.

Litigating in the administrative courts is optional and not 
binding on taxpayers, meaning that taxpayers may choose to 
sue directly in the judicial courts, and an unfavourable final 
decision in the administrative court can still be challenged in 
a judicial court. However, if taxpayers choose to bring a tax 
dispute directly before a judicial court, bypassing the adminis-
trative courts, this is legally deemed as a waiver of the right to 
an administrative debate.

It is an important decision for a taxpayer, because litigation in 
an administrative court is usually more straightforward, quicker 
and less burdensome, as the proceeding is less complicated than 
judicial litigation. Most importantly perhaps, it is not necessary 
to give a guarantee during the procedure.
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Administrative Procedure
Administrative proceedings commence after an audit made 
by the Brazilian tax authorities if any evidence of a flaw in the 
taxpayer’s obligations is found; this finding will be stated in a 
tax infraction notice seeking to collect the corresponding debt 
(comprising the principal, interest and any penalties).

After an infraction notice is sent to a taxpayer, there are three 
options:

• pay the debt within 30 days, usually with a discount on the 
penalty; 

• file a defence to the infraction notice, stating the reasons 
why the notice should be cancelled and then officially com-
mencing the litigation in a tax administrative court; or 

• take the dispute directly to judicial court by filing an ordi-
nary claim or a writ of mandamus.

Instead of paying the debt (in a lump sum, in instalments, or 
under a tax relief scheme), a taxpayer can challenge the tax 
infraction notice before administrative judgment authorities at 
the federal, state or municipal level; these authorities are com-
posed of technical and expert administrative judgment panels 
and are knowledgeable and skilled in the specific tax issues 
under dispute – this is another aspect to consider when choos-
ing between the administrative or judicial sphere.

Levels of appeal
At the federal level, a taxpayer has 30 days from service of an 
infraction notice to present its defence (opposition). This oppo-
sition and its case records are sent over to the Federal Revenue 
Judgment Unit (DRJ), which is in charge of deliberating on the 
case and issuing a first instance decision, generally upholding 
the infraction notice (except when there is any material breach 
that would render the notice void).

Taxpayers may then appeal (voluntary appeal) to the Admin-
istrative Tax Appeals Board (CARF). Each CARF judgment 
chamber is made up of members nominated by both taxpay-
ers and tax authorities. A tie is construed in favour of the tax 
authorities.

A third administrative level – the Higher Tax Appeals Cham-
ber (CSRF) – is only called upon to arbitrate if the taxpayer or 
the tax authority, as applicable, shows that the same or distinct 
CARF judgment chambers rendered conflicting decisions on 
the same subject.

Therefore, if a taxpayer is defeated but finds a different CARF 
decision on the same subject, he or she may lodge a special 
appeal at CSRF. The contrary also holds: the defeated tax author-
ities can also file a special appeal at CRSF under those same 

circumstances. Also, at CSRF level, a tie is construed in favour 
of the tax authorities.

As of the writing of this chapter, there is a Federal Provisional 
Measure (MP) No 899/2019 approved by the Brazilian Congress 
and pending Presidential sanction to change the tie rule, con-
struing them in favour of the taxpayers.

A similar three-tier structure is replicated at a state level, and 
even some municipalities (eg, the City of São Paulo) have 
administrative tax courts to review infraction notices issued by 
the tax authorities. However, small municipalities usually lack 
human or financial resources to put this complex dispute resolu-
tion structure in place and, for this reason, disputes over a local 
infraction notice are generally much less formal.

On average, it takes two to four years for a final ruling on tax 
disputes in an administrative court. The Central Bank of Brazil’s 
SELIC benchmark interest rate accrues on the overall tax debt 
throughout the litigation period. No bond needs to be posted.

Recourse to Judicial Litigation
If the final administrative decision is favourable to the taxpayer, 
the tax authorities cannot take the case to the judiciary, except 
under exceptional circumstances. By contrast, a final admin-
istrative decision that is unfavourable to the taxpayer can be 
disputed in court under the same or a different line of reasoning.

3.2 Deadline for Administrative Claims
The Brazilian tax authorities do not have a deadline within 
which to decide an administrative claim that has been lodged 
by a taxpayer, and no hierarchical appeal or judicial request 
is possible if the tax authorities do not reply within a specific 
timeframe.

In 2018, however, a federal justice issued an order in a writ of 
mandamus requiring the CARF to judge a claim that was wait-
ing for the definition of a reporting judge for more than five 
years. The judge considered that this timeframe was unreason-
able, and determined the immediate appointment of a reporting 
judge, but this was the first case of this kind.

4. Judicial Litigation: First Instance

4.1 Initiation of Judicial Tax Litigation
Judicial tax litigation in Brazil can be initiated by the tax author-
ities through enforcement lawsuits, or by the taxpayer through 
anti-enforcement lawsuits and proactive claims (eg, ordinary 
claims or writ of mandamus), which may be presented to the 
federal or state courts, depending on the specific tax matter.
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Enforcement Suits
Enforcement claims are lodged by the tax authorities to fulfil 
a tax obligation that was not fulfilled spontaneously by a tax-
payer at the moment established in the legislation or during/
after the administrative proceedings. This situation is stated on 
an overdue liabilities certificate (CDA). This claim is known as 
a tax execution proceeding and, according to Law 6.830 of 1980, 
various instruments can be used to fulfil the payment, such as 
seizure of properties, assets or goods, and even the confiscation 
of funds found in the taxpayer’s bank accounts and investments.

Anti-enforcement Suits
Anti-enforcement claims are divided into two groups, depend-
ing on whether a tax execution proceeding exists.

If a tax execution proceeding was already lodged, a taxpayer 
usually has a motion for a stay of the tax execution proceeding 
to expose his or her arguments to cancel the overdue liabilities 
certificate, or a motion for advance dismissal of enforcement.

A motion for a stay of the tax execution proceeding can be 
lodged within 30 days of the presentation of a guarantee. The 
distinctive quality of this motion is the necessity of presenting 
a guarantee for the debt stated on the CDA, which means that 
the taxpayer must first post a bond in benefit of the court and 
then defend itself; these claims have a discovery phase. How-
ever, judicial precedents have lessened this requirement so that 
a taxpayer can file such lawsuit without a guarantee, though he 
or she will not obtain a suspension for the debt’s enforceability. 
In some specific cases, a suspension of the enforceability can 
be granted by a court upon the presentation of other types of 
guarantees or, exceptionally, without any warranty.

The motion for advance dismissal of enforcement is lodged on a 
tax execution proceeding as a simple petition and can terminate 
the proceeding before any further seizure. However, this motion 
does not provide for a discovery phase, so that the evidence 
presented with the motion must be able to prove the arguments. 
It is not necessary for the taxpayer to post a bond for court costs 
to defend itself.

Proactive Claims
Proactive claims lodged by taxpayers generally seek to avoid 
the taxation imposed by legislation on the grounds that it does 
not comply with constitutional principles or the interpretation 
of the law, and its constitutionality may be subject to different 
interpretations. 

If the final administrative decision is unfavourable to the tax-
payer (or if the latter has waived its right to challenge the tax 
infraction notice in the administrative sphere), the taxpayer 
may take this issue to the judiciary (via ordinary action or a 

motion for writ of mandamus) or else wait until enforcement 
occurs and then bring a motion to stay enforcement.

4.2 Procedure of Judicial Tax Litigation
In Brazilian tax litigation the plaintiffs must prove the facts sub-
stantiating the right claimed in the lawsuit, while the defendant 
must prove facts that modify, extinguish or prevent the right 
claimed by the plaintiff. Facts that enjoy legal presumption, such 
as the CDA mentioned in 4.1 Initiation of Judicial Tax Litiga-
tion, do not require proof of existence or veracity.

After the defendant has responded to the plaintiff ’s claim within 
the allotted time, the discovery phase takes place, after which 
a court decision will be delivered in writing, containing a brief 
description of the parties’ arguments, the issues under dispute 
and the legal resolution of the conflict.

The Brazilian judiciary operates based on written civil proce-
dure and is divided into specialised and ordinary courts; the 
ordinary courts are then further divided into federal and state 
matters. In a tax litigation context, federal courts judge claims 
regarding federal taxes, while state courts judge matters related 
to state and municipal taxes.

Both federal and state courts have two levels: 

• trial, where cases are filed and ruled on by a single judge; 
and 

• appellate, where appeals are analysed by panels usually 
comprised of up to three justices.

4.3 Relevance of Evidence in Judicial Tax 
Litigation
Civil tax litigation generally admits documentary evidence, and 
the moment for the discovery of such proofs varies according 
to the type of claim.

As mentioned above, most tax litigation concerns the interpre-
tation of the law. In most cases, it is necessary to prove that a 
determined fact has occurred, so the applicable legislation is 
that noted by the plaintiff.

In this context, documentary evidence is essential to prove the 
facts that a plaintiff or defendant argues to make its case.

4.4 Burden of Proof in Judicial Tax Litigation
In civil law, the burden of proof is on the party making the 
relevant allegation. Therefore, a taxpayer that files a lawsuit chal-
lenging a specific obligation must both demonstrate the exist-
ence of an obligation and provide the judge with all evidence 
showing that a given tax is illegal or unconstitutional.
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In the case of tax execution proceedings filed by the government 
against taxpayers, the tax is presumed to be due and to affect 
the taxpayer’s assets (for the satisfaction of the tax obligation). 
Therefore, if the taxpayer intends to challenge a requirement 
under a tax execution order, as stated in 4.1 Initiation of Judi-
cial Tax Litigation, it must first post a bond for court costs and 
then defend itself. The burden of proof is also on the taxpayer 
in these cases.

Under Brazilian criminal law, the burden of proof is on the pros-
ecution, which submits the case before the court. In the event of 
doubt following the criminal investigation, the defendant must 
be acquitted.

4.5 Strategic Options in Judicial Tax Litigation
As stated in 1.1 Tax Controversies in this Jurisdiction, most 
judicial tax claims regard the interpretation and application of 
the laws and principles of the Brazilian tax system, and, as stated 
in 4.1 Initiation of Judicial Tax Litigation, enforcement and 
anti-enforcement lawsuits characterise the judicial litigation. 
Furthermore, settlements are not allowed in the Brazilian tax 
system.

In this context, taxpayers must always be clear about the strength 
of their arguments before entering into any litigation. The first 
thing that a taxpayer should do when facing a tax assessment 
notice or tax infraction notice is assess the convenience of com-
plying with any payment requirements.

From a strategic point of view, taxpayers must always consult 
a specialised attorney and a trusted accountant before making 
this decision.

If a taxpayer chooses to lodge a judicial claim, it is necessary to 
present all evidence at the time of the first allegations. Depend-
ing on the procedure chosen, it is possible for the judge to pro-
vide the opportunity to produce other evidence during the pro-
cess, such as expert examination by a court-appointed expert. 
This claim will depend on the view of the judge regarding the 
utility of such evidence for the judgment.

4.6 Relevance of Jurisprudence and Guidelines to 
Judicial Tax Litigation
The jurisprudence of the superior courts, the Brazilian Supreme 
Court and the Superior Court of Justice is crucial for judicial 
tax litigation, considering the number of tax rules and princi-
ples in the Brazilian Constitution and its complementary laws. 
The jurisprudence of international courts, however, is not often 
used in judicial tax discussions, and, when it is, it is used as a 
comparative argument, not a decisive one.

Court precedents are not binding, except when rendered under 
specific circumstances. Nonetheless, they have significant influ-
ence on judges when issuing a decision.

Academic studies are also relevant, as tax authors and profes-
sors are commonly hired to give opinions over cases lodged 
before a court.

The international guidelines from OECD are not relevant since 
these rules were not incorporated into the Brazilian tax system 
and cannot yet be enforced in Brazil. There are a few citations 
in judgments regarding international matters, but these quotes 
are always argumentative and not binding.

5. Judicial Litigation: Appeals

5.1 System for Appealing Judicial Tax Litigation
The Brazilian procedural system allows appeals from final or 
interlocutory decisions. Interlocutory appeals may be filed 
against certain decisions expressly indicated by the Brazilian 
Civil Procedure Code.

Appeals are submitted to a multi-judge panel in the state or 
federal court of appeals, which is composed of an even number 
of judges, who may review the trial court’s decision in light of 
their interpretation of the law and the facts of a case.

The appellate court’s decisions can be subject to appeals filed 
with the Superior Court of Justice and/or the Federal Supreme 
Court – jurisdiction hinges on the nature of the controversy.

The Superior Court of Justice hears appeals against appellate 
court decisions that arguably violated federal law or have giv-
en federal law an interpretation that differs from that handed 
down by another appellate court. The Superior Court of Justice 
is restricted to evaluating matters of law.

The Federal Supreme Court hears appeals against appellate 
court decisions that have arguably violated the Federal Consti-
tution. To be given leave to appeal, an appellant is required to 
provide evidence that the constitutional issues addressed in the 
appeal have widespread repercussions. 

5.2 Stages in the Tax Appeal Procedure
The first stage of an appeal is the state or federal court panel of 
justices, which is known as the second instance of the judiciary.

After that, depending on the argument against the appellate 
court decision, it is possible to issue an appeal to the third 
instance of the judiciary, as stated in 5.1 System for Appealing 



11

BRAZIL  LAW AND PRACTICE
Contributed by: Marcos Joaquim and Alan Viana, MJ Alves e Burle Advogados e Consultores  

Judicial Tax Litigation, to the Superior Court of Justice and/or 
the Federal Supreme Court.

After the final decision is issued at an appellate court or one of 
the superior courts, the lawsuit is sent back to the single judge 
to execute and/or enforce the final decision.

5.3 Judges and Decisions in Tax Appeals
The first instance panel is composed of singular trial judges, who 
take office after passing a complex public examination.

The second instance – the appellate courts – is composed of 
justices appointed according to criteria such as merit and length 
of service as a trial judge. One fifth of appellate court seats are 
mandatorily filled by members of the public prosecutor’s office 
and practising attorneys.

The third instance has different rules for the composition of the 
panels of justices: The Superior Court of Justice is formed of 33 
judges who are appointed by the President upon approval by 
the Senate. This selection has to respect the quota of one third 
of justices coming from federal appellate courts, another third 
from state appellate courts and the final third must be private 
practitioners/public prosecutors.

The Federal Supreme Court is composed of 11 justices appoint-
ed by the President upon approval by the Senate and does not 
have any quotas.

6. Alternative Dispute Resolution 
(ADR) Mechanisms
6.1 Mechanisms for Tax-Related ADR in this 
Jurisdiction
Recently, after the approval of the Provisional Measure No 899 
(MP) in April 2020, Federal Law 13.988 to regulate tax transac-
tions (offers in compromise – OIC) was issued by the federal 
tax administration.

The Measure brings the practical possibility of settling pending 
administrative and judicial proceedings, reinforcing the histori-
cal ADR instrument present in the Brazilian National Tax Code 
(CTN) since 1966.

Following its approval, the National Treasury Attorney’s Office 
has already issued Regulation PGFN 9.917/2020 to regulate the 
OIC in federal judicial proceedings.

The OIC mechanism offers the possibility of discounts for the 
payment of tax debts, especially those considered by the inspec-

tion authorities as challenging to recover, due to the profile of 
the taxpayers.

6.2 Settlement of Tax Disputes by Means of ADR
The OIC is now the only ADR mechanism in the Brazilian 
federal tax system to settle both pending administrative and 
judicial proceedings.

6.3 Agreements to Reduce Tax Assessments, 
Interest or Penalties
The OIC, as stated in the Federal Law 13.988/2020, refer only 
to interest and penalties and do not cover agreements to reduce 
tax assessments.

The discounts in the Brazilian OIC do not apply to the principal 
tax assessment, nor to amounts of fines arising from crimes or 
tax fraud.

6.4 Avoiding Disputes by Means of Binding 
Advance Information and Ruling Requests
Requests for binding advance information and ruling requests 
may be an effective alternative to prevent disputes.

A taxpayer may file a request for ruling on the interpretation of 
the tax law applicable to any specific fact. Such rulings will be 
effective until the law changes, or until the taxpayer is notified 
that the tax authorities have revoked the verdict. Tax authorities 
do not need court authorisation to rescind a ruling.

Tax authorities may revoke a ruling at any time, at which point 
there is no legal defence to keep the decision in force. However, 
if the authorities issue an assessment because a taxpayer contin-
ued to follow a revoked ruling, the taxpayer may always discuss 
that matter in an administrative or judicial court.

As stated in 6.1 Mechanisms for Tax-Related ADR in this 
Jurisdiction, the Brazilian tax system does not have alternative 
ways to solve disputes in tax matters. However, the draft bill 
under discussion refers only to interest and penalties and does 
not cover agreements to reduce tax assessments.

6.5 Further Particulars Concerning Tax ADR 
Mechanisms
The challenge of OIC in the Brazilian tax system is that the law is 
binding on all public workers in all spheres of government, who 
have no discretionary power. The Federal Constitution states 
that only the law may impose or exclude tax obligations.

In the past few years, due to Brazil’s economic crisis, the fed-
eral and state governments have legally approved periodic tax 
amnesty programmes that have allowed the payment of tax 
debts in installments and granted reduced fines and interest. 
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The authors have published a recent article stating that tax 
policy in Brazil should change to adopt a contribution-focused 
relationship between taxpayer and tax authorities. This new 
relationship should be the turning point in the effectiveness of 
the OIC mechanism in Brazil.

6.6 Use of ADR in Transfer Pricing and Cases of 
Indirect Determination of Tax
Brazilian transfer pricing rules are substantially based on a fixed 
profit system, rather than on overall margins (OECD model), 
and thus require a careful analysis of intercompany prices and 
conditions to be carried out by specialists, should intercompany 
sales be significant in the business model. 

These rules were adopted in Brazil in 1996. The conciliation of 
the Brazilian transfer pricing rules with internationally accepted 
transfer pricing methods became one of the biggest challenges 
faced by multinational enterprises in Brazil, with difficulties 
relating mainly to the deviation of the Brazilian rules from the 
OECD’s Transfer Pricing Guidelines for Multinational Enter-
prises and Tax Administrations. Regarding such differences, 
it should be noted that there is no leeway for advance pricing 
agreements under the Brazilian transfer pricing legislation, 
and that Brazilian law has adopted fixed margins for the vari-
ous methods, regardless of the nature of a taxpayer’s business, 
industry or role in the transaction (ie, there is no functional 
analysis). The law provides that the Minister of Finance may 
establish other statutory margins for each industry to determine 
the parameter price in controlled transactions.

Cross-border transactions carried out by legal entities incor-
porated in Brazil shall be subject to transfer pricing controls 
when entered into with related parties, or with parties located 
in low tax jurisdictions or jurisdictions with underdeveloped 
tax regimes, irrespective of whether the two parties qualify as 
associated enterprises.

The Brazilian transfer pricing rules do not apply to cross-border 
payments of a trade mark or patent royalties, nor to fees payable 
as compensation for the transfer of technology, or the rendering 
of technical, administrative or scientific assistance services with 
a transfer of technology or know-how. The relevant agreements 
are to be registered with the Brazilian Intellectual Property 
Agency and the Central Bank of Brazil.

In this context, Brazil has reserved the right not to include 
arbitration clauses of the 2017 OECD MTC in their tax trea-
ties already signed, stating clearly the intention of not adopting 
arbitration in transfer pricing. According to the OECD, this 
inability to start an arbitration procedure is an important gap 
in the Brazilian international tax framework.

7. Administrative and Criminal Tax 
Offences
7.1 Interaction of Tax Assessments with Tax 
Infringements
Usually, tax authorities file tax assessments to claim taxes not 
paid, without criminal implications. However, the tax authori-
ties may also seek to impose aggravated penalties when the con-
duct of the taxpayer is deemed to be fraudulent. These penalties 
may lead to the filing of a criminal investigation.

Most commonly, criminal tax litigation takes the form of a pub-
lic criminal action filed by the Public Prosecutor’s Office. If a 
final unfavourable decision is granted at the administrative level 
and there is no payment of tax (or payment in instalments), the 
Public Prosecutor must file a criminal action to investigate a 
crime against the tax system.

In this context, the most common tax crimes are fraudulent tax 
evasion (ie, failing to pay or underpaying tax by omitting infor-
mation or submitting a false return to the tax authorities) and 
misappropriation of pension monies (ie, failing to pay contribu-
tions collected from contributors to the social security system).

7.2 Relationship Between Administrative and 
Criminal Processes
A criminal investigation can only start once the administra-
tive proceeding is completed, and after the tax authorities have 
established a sufficient amount of the tax debt. This timing 
was stated by the Brazilian Supreme Court, which ruled that a 
criminal offence can only be charged after a tax case has been 
completed at the administrative level, and a failure to pay taxes 
has been recognised.

However, sometimes a criminal tax complaint is submitted by 
the Public Prosecutor’s Office before an administrative proceed-
ing has been completed. In these cases, a defence adopted by 
taxpayers, and broadly accepted, is to inform the Public Pros-
ecutor’s Office immediately that the tax debt is still under dis-
cussion. Therefore, there is no crime to be investigated, so the 
criminal investigation should be halted, and any police inquiry 
suspended. If a court determines that an investigation should 
continue, it is possible to apply for an order of habeas corpus to 
end the improper investigation, on the basis that no crime has 
been committed.

7.3 Initiation of Administrative Processes and 
Criminal Cases
A criminal investigation can only start once administrative tax 
proceedings are completed, through the submission of a crimi-
nal tax complaint. The Public Prosecutor’s Office then decides 
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whether to call for a police inquiry or start a criminal prosecu-
tion.

A police inquiry is a procedure precedent to criminal pros-
ecution. It is an administrative investigation carried out by 
the police authorities, intended to collect evidence regarding 
the existence of a criminal infraction and the identity of the 
offender. In the case of a tax crime, the purpose of a police 
inquiry is to identify the person responsible for the offence, as 
the tax authorities have already demonstrated the materiality 
of the offence.

7.4 Stages of Administrative Processes and 
Criminal Cases
Once the administrative proceedings are completed and the 
amount of the tax debt is definitively established, there are 
grounds to start a criminal prosecution to investigate a tax 
crime, which can begin through either a police inquiry to deter-
mine the author of the offence, or an accusation (if the Public 
Prosecutor’s Office believes it has sufficient evidence regarding 
the offender), which, if accepted by the competent court, will 
result in a criminal action.

Once the investigation is complete, the police inquiry will be 
sent to the Public Prosecutor’s Office. After that, the Public 
Prosecutor can then take one of the following steps: 

• make a formal accusation; 
• return the procedure to the police for further investigation; 

or 
• withdraw the charge (which rarely occurs, since tax authori-

ties will have proved that a crime was committed).

The Public Prosecutor’s Office will go to court if it considers 
that there is reasonable evidence of the materiality of the offence 
against the accused.

Once an accusation is made, the competent court will examine 
it and open a criminal trial if it believes that an indictment is 
admissible under law. During the court phase, a preliminary 
defence is presented and analysed by the court. The accusation 
is then confirmed or rejected. The prosecution will only be dis-
missed at this point if there is obvious illegality.

Once the criminal case has been accepted, a date is set for the 
hearing of evidence, during which witnesses will be heard 
(including expert witnesses, if any) and the defendant ques-
tioned. At the end of this stage, the parties must submit their 
arguments orally or, if permitted by the judge, in writing. The 
judge will then issue the criminal judgment.

A way to avoid prosecution is to pay the tax or agree to pay 
it in instalments as soon as the administrative proceeding is 
complete. Payment of the tax debt in full will release the tax-
payer from the possibility of punishment and can be made at 
any time, even after the decision to prosecute is issued, provided 
that it is made before the final judgment. However, payment 
in instalments can only be arranged before the criminal pros-
ecution starts, in which case the state’s punitive powers will be 
suspended. In the case of payment in instalments, the criminal 
action will be discontinued until full payment is made, and will 
be resumed in the event of default by the taxpayer.

Another possibility not provided by law, but occasionally seen in 
practice, is the suspension of the investigation, when, given the 
unsatisfactory result of the administrative procedure, the tax-
payer chooses to continue with the judicial process, by deposit-
ing into court an amount that corresponds to the deferred tax, 
or by presenting a letter of bank guarantee.

7.5 Possibility of Fine Reductions
The filing of a tax assessment, at least at the federal level, gives 
rise to an automatic fine of 75% of the tax due. The amount of 
the penalty can be doubled if it is established that the taxpayer 
also committed fraud.

An upfront payment will reduce this amount considerably if 
made before any additional assessment. After that, fines that can 
be avoided refer to judicial litigation, which has an automatic 
penalty of another 10% over the tax due.

7.6 Possibility of Agreements to Prevent Trial
As stated before, the Brazilian tax system does not recognise tax 
agreements. In other words, there is no legal or constitutional 
basis authorising taxpayers to negotiate with the government 
in order to reach an agreement on the final interpretation of 
the applicable legislation in respect of the tax due, or to prevent 
trial and fines.

The only possibility, as already stated, is the occasional tax 
amnesty programme, which are indicated by a Law of Amnesty.

7.7 Appeals Against Criminal Tax Decisions
It is a fundamental principle of criminal law that a party has the 
right to have a first instance decision re-examined by a superior 
court, without the payment of court fees.

The parties can appeal against court decisions, in full or in part, 
to a higher court that has jurisdiction over the matter, which 
can be a state or a federal court. Deadlines for filing appeals are 
set out in the Criminal Procedure Code and vary depending on 
the type of motion. 
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Once an appeal is decided, another request can be filed before 
the Superior Court of Justice on the grounds of violation of fed-
eral law, and before the Federal Supreme Court on the grounds 
of a breach of constitutional law.

7.8 Rules Challenging Transactions and 
Operations in this Jurisdiction
Recent cases regarding the GAAR and transfer pricing rules 
challenged by the tax authority’s assessment have given rise to 
administrative procedures that are ruled on a case-by-case basis. 
For the GAAR cases, the main concern is the lack of proof of the 
economic purpose of a transaction or operations. For transfer 
pricing rules, the main concern is the deviation of Brazilian 
transfer pricing rules from the OECD’s Transfer Pricing Guide-
lines for Multinational Enterprises and Tax Administrations (eg, 
the adoption of fixed margins regardless of the nature of the 
taxpayer’s business, industry or role in the transaction).

Tax authorities usually address these subjects during a tax audit 
to contest the transaction or operation as described by a tax-
payer, followed by a tax assessment that can be discussed during 
the administrative or judicial proceeding.

8. Cross-Border Tax Disputes

8.1 Mechanisms to Deal with Double Taxation
If double taxation occurs due to an additional tax assessment 
or tax adjustment in a cross-border situation, it is common to 
use domestic litigation against such an administrative decision.

In this scenario, if an additional tax assessment or a tax adjust-
ment is issued, the case will be treated by administrative and 
judicial courts as it is stated in the Brazilian tax system, consid-
ering the laws applicable in the Brazilian territory.

The Brazilian tax system does not have regulations regarding the 
compensation adjustments to avoid double taxation. The only 
exception, with some conditions that must be complied with, 
refers to transactions performed with foreign companies that 
are controlled by a Brazilian legal entity.

8.2 Application of GAAR/SAAR to Cross-Border 
Situations
Since the mid-1990s, the federal government has implemented 
SAARs, which are considered by the Brazilian Federal Revenue 
Service (RFB) to be enough to mitigate the effects of the interna-
tional tax planning that motivated the BEPS Project. These rules 
have been implemented in Brazil through legislative changes 
since 1998, based on the OECD’s recommendations in the 
Harmful Tax Competition Report.

Examples of SAARs adopted by Brazil are taxation on world-
wide income, transfer pricing rules, a list of low-tax jurisdictions 
(blacklist) and privileged tax regimes (grey list), an increased 
rate of income tax on payments to low-tax jurisdictions, limita-
tion on the deductibility of such payments, and thin-capitalisa-
tion rules, among others.

In the context of actions aimed at promoting transparency and 
the international exchange of information, the RFB issued rules 
to implement the following measures: 

• country-by-country declaration;
• exchange of information; and 
• mandatory declaration of the beneficial owner of Brazilian 

companies. 

Also focusing on international transparency, two agreements 
regarding the automatic exchange of financial information were 
signed by Brazil: the Foreign Account Tax Compliance Act 
(FATCA) with the USA, and the Common Reporting Standard 
(CRS), within the framework of the Global Forum on Transpar-
ency and Exchange of Information for Tax Purposes.

With the above measures, the RFB will receive a substantial 
amount of information on the general structure of Brazilian tax-
payers, which will change tax inspection proceedings. Because 
of this, the need to introduce measures that seek to align Brazil-
ian rules with international standards will become even more 
evident, to avoid having global information used merely for tax 
collection purposes.

Current jurisprudence does not have any relevant case to estab-
lish a comparison for a future situation, as this initiative is new 
to the Brazilian tax system.

8.3 Challenges to International Transfer Pricing 
Adjustments
Transfer pricing adjustments have been challenged under 
domestic tax courts, both in the administrative and judicial 
instance. Generally, tax authorities issue a tax infraction notice 
questioning the methods used by the taxpayer on a transfer 
pricing calculation if they are not in line with applicable rules, 
or if the supporting documentation is unreliable.

Although OECD standards initially inspired Brazil’s transfer 
pricing rules, Brazil deviates significantly from the OECD 
Transfer Pricing Guidelines, as there are no profit-based meth-
ods (profit split or transactional net margin methods) and the 
idea of a functional and risk analysis is not included. Another 
relevant difference in the Brazilian transfer pricing standards is 
the concept of related parties, which is much broader than the 
idea of “associated enterprises” considered by OECD standards.
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It is possible in the near future that the results of the task force 
created for the admittance of Brazil as a member of the OECD 
will indicate a new orientation, accepting transnational meth-
ods, but there is not the same clarity regarding the change of 
rules regarding the deduction of royalties.

8.4 Unilateral/Bilateral Advance Pricing 
Agreements
Advance pricing agreements (APAs) are not admitted in Brazil.

8.5 Litigation Relating to Cross-Border Situations
The lack of specific legislation regarding cross-border situations 
gives rise to all sorts of litigation, which is solved on a case-
by-case basis, both in the administrative and judicial instance.

To mitigate this complicated situation, taxpayers can file a rul-
ing request or a mutual agreement procedure, as stated in 6.4 
Avoiding Disputes by Means of Binding Advance Informa-
tion and Ruling Requests, but the lack of legislation will prob-
ably result in a more expensive solution for the taxpayer.

In the authors’ opinion, specific legislation must accompany the 
recent changes and the OECD standards – which may soon be 
implemented, as Brazilian and OECD officials have launched 
a joint 15-month project to review Brazil’s international tax 
and transfer pricing legislation thoroughly, the better to align 
it with OECD guidelines and recommendations. In 2019 the 
OECD and the RFB presented the first joint work on assess-
ing the similarities and differences between the Brazilian and 
OECD frameworks.

9. Costs/Fees

9.1 Costs/Fees Relating to Administrative 
Litigation
Administrative disputes attract no court costs and assure sus-
pension of the enforceability of debt, granting the debt clear-
ancecertificate up to the final decision.

9.2 Judicial Court Fees
Taxpayers must pay court costs according to tables issued by the 
Federal Government and the states at the time judicial proceed-
ings are filed. Each instance of judicial courts has its fee.

There is a fee cap for federal courts, and court costs are mostly 
not significant. Some state courts have a higher cap, such as the 
State Court of Rio de Janeiro, where the cap is almost BRL40,000 
and reflects a percentage of the value discussed in the lawsuit.

The parties are obliged to pay the fees in each instance, with such 
payment being a requirement to access the court of appeals.

The party who loses the case supports all the costs of a lawsuit.

The writ of mandamus is the only judicial claim in which there 
isn’t an obligation to pay the winning party’s costs, regardless of 
which party won, taxpayer or tax authorities.

9.3 Indemnities
At the end of a judicial proceeding, a judge will sentence a 
defeated litigant to reimburse the other party all anticipated 
court costs, and to pay judicial attorneys’ fees up to 20% of the 
amount involved according to the chart under Section 85 of the 
CPC. These fees are mandatory (unless a writ of mandamus is 
filed) and might become very relevant when significant amounts 
are discussed.

9.4 Costs of Alternative Dispute Resolution
As stated before, the Brazilian tax system does not have alterna-
tive ways to solve disputes in tax matters.

10. Statistics

10.1 Pending Tax Court Cases
Statistics regarding tax court cases are provided by the National 
Justice Council (CNJ), which is responsible for overseeing the 
judiciary, and by the Federal Revenue Service, which is respon-
sible for the federal administrative courts. Numbers related to 
the state and municipal courts of the judiciary are absorbed by 
the numbers stated in the CNJ report. The state and municipal 
courts do not provide statistics for the public.

According to the last CNJ report, in 2018 there were approxi-
mately 31 million tax execution proceedings in federal and 
state courts, with only 10% of proceedings coming to an end 
in 2018. According to the National Treasury Attorney’s Office, 
these judicial proceedings represent BRL 2,196 trillion in debts.

10.2 Cases Relating to Different Taxes
According to the National Treasury Attorney’s Office statistics, 
the majority of cases, with a total sum of approximately BRL 
11.6 billion, refer to: 

• corporate income taxes – corporate income tax (IRPJ) and 
social contribution on net income (CSLL); 

• federal excise tax (IPI); 
• import tax (II); 
• financial transactions tax (IOF); 
• economic domain intervention contribution (CIDE); and 
• withholding income tax (IRRF). 
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Taxes on revenues account for the next highest proportion of 
cases, with a total sum of approximately BRL 5 billion, these 
include:

• contribution for the social integration programme (PIS) and 
• contribution for social security financing (COFINS).

The state and municipal revenue services do not provide a cen-
tralised report, which makes it challenging to establish statistics 
regarding tax matters.

10.3 Parties Succeeding in Litigation
The last publicly available report that emphasises the success of 
the RFB in 2018 indicates the taxpayer having complete success 
in 28.5% of cases and partial success in 18.5%, leaving a 53% 
success rate for the tax authority.

11. Strategies

11.1 Strategic Guidelines in Tax Controversies
As discussed above, the Brazilian tax system is highly regulated 
and complex. Therefore, it is important to pay attention to miti-
gating liabilities when structuring a transaction – for example, 
a discussion with a tax expert lawyer and an accountant is usu-
ally recommended. Such consultation will focus on the types 
of business entities that are commonly used in Brazil, their 
residence definitions and implications, and their basic tax treat-
ment. It is also highly recommended to have a second opinion.

In the authors’ opinion, the best way to avoid tax controversies 
in Brazil is to have adequate tax planning, which must observe 
and respect the previous advance tax rulings of the tax authori-
ties, as well as the previous understandings and legal opinions 
of the Public Attorney’s Office.

It is essential to double check the documents sent to the RFB 
and establish if every tax law and regulation has been correctly 
applied after a controversy is initiated at administrative or judi-
cial court; more importantly, it is essential to check that the RFB 
also followed the legal applicable proceeding.

After that, there are several ways to handle the situation, but 
the previous decisions of administrative courts must always be 
considered; more critically, the case law of the Federal Supreme 
Court and Superior Court of Justice must also be assessed, since 
the majority of guidelines for the Brazilian tax system are stated 
in the Constitution and complementary Laws.

After choosing a way to litigate, there are other choices that 
a taxpayer needs to make with the assistance of a tax expert 
attorney, relating to the risk management of asset freezing and 
other enforcement procedures.

Anti-corruption cases regarding tax corruption enforcement 
have increased significantly over recent years. Most cases 
involve public officials granting undue discounts in exchange 
for bribes, and administrative judges rendering votes in favour 
of taxpayers in exchange for improper benefits. This new context 
reinforces the need for companies to maintain effective anti-
bribery and anti-corruption programmes, including personnel 
training, creating standard procedures, and implementing con-
trols over tax matters. 

Therefore, such context gives rise to an important issue: law-
yers, accountants and managers must give even more attention 
to predetermined standard procedures in order to prevent any 
future questioning regarding the procedural conduct of a tax 
matter.
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MJ Alves e Burle Advogados e Consultores was launched in 
2017 and is the first law firm to specialise in advocacy in Brazil. 
It is a Brasília-based and Brasília-oriented firm, with a solid 
team that engages with other professionals to respond better to 
clients’ needs. The team has expertise in complex tax and civil 
litigation cases, economic and political strategy and engage-

ment, and is noted for its ability to assess the impact of judicial 
and political decisions in the legal, political and economic en-
vironments. The firm’s legal experience includes disputes in-
volving, among others, the banking and finance, construction, 
IT and telecoms, oil and gas, energy, life sciences, and mining 
and metals industries.
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